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Agenda

nApplications for Certification
qLegal overview
qPractical considerations

nCollective Bargaining
q“Plugged in” vs. actual bargaining
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Certification in Construction Industry

nCertification process
nBargaining units
nDefine the employment relationship
qNo exceptions
nTime limits
nStrategic considerations
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Certification in Construction Industry

nWhy are contractors a target?
qUncertain contractual relationships
qLong-term relationship 
qEmployment opportunities
qSubcontracting provisions
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Certification in Construction Industry

nLabour Relations Act - section 8
q40%+ membership
qVote

nLabour Relations Act - section 128.1
q“Card-based certification”
q>55% membership
qVote or Certified
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Construction Unions and Sectors

n Unions
qTrade-based - Carpenters, Labourers, Electricians, 

Plumbers, etc.

n Sectors
q Industrial, commercial and institutional sector (ICI)
qResidential sector
q Sewers and watermains sector
qRoads sector
qHeavy engineering sector
q Pipeline sector 
qElectrical power systems sector
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Board Areas
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Certification in Construction Industry

nTrades-based units
q“all carpenters and carpenters apprentices…
q…in the ICI sector in the Province of Ontario…
q…and all carpenters and carpenters 

apprentices…
q…in all other sectors in Board Area 8.”



Sherrard Kuzz LLP - Labour Relations Primer
April 24, 2009 9

Certification in Construction Industry

nNot “employment relationship”
q“at work…”
q“…performing bargaining unit work for the 

majority of time…”
q“…on the application date”
n Smiths Construction Co. Arnprior Ltd., [1984] OLRB Rep. March 521
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Less than 40%
Between 40%  

and 55%
More than 

55%

Dism iss 
Application O rder Vote Cert i fy Union 

50% or  Less
More than 

50%

Dism iss 
App lication Cert i fy Union

Board determ ines the bargaining unit  and the percentage of 
e m p loyees in the bargaining unit  who are members o f  the 

Trade Union

Trade Union appl ies for cert i f icat ion of Construct ion 
E m p loyer

E m p loyer subm its names of  em p loyees in the proposed 
bargaining unit 

(subm it w ithin 2 days)

Certification in Construction Industry 
(s. 128.1)
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Strategic Considerations

nTimelines
qResponse due within two (2) business days
qEmployee list cannot be amended
nStale-dated cards
q6 months for card-based certification
q1 year for vote
n“Change of Heart”
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Strategic Considerations

nWork on application filing date
nApplication of collective agreements
qEPSCA, labour requirements
nEmployees vs. Subcontractors
qDependent vs. independent contractors
nUse of labour supply companies
qSupervision of workers
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Strategic Considerations

n“Salting”
nReview hiring practices
nReview terms of employment vs. collective 

agreements
n (Re)connect with employees

Sherrard Kuzz LLP - Labour Relations Primer
April 24, 2009 14

Bargaining in Construction Industry

nStandard Bargaining
q“Industry Agreements”

n “Plugged In”
qAccredited Employer Organizations
qICI Sector

nResidential Sector (GTA only)
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Bargaining in Construction Industry

nNotice of Desire to Bargain
nNegotiations
nRequest for the appointment of a conciliation 

officer
nContinued negotiations
nRequest for a “No-Board” report
nMediation
nStrike/Lockout
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Bargaining in Construction Industry

nAccredited Employers’ Organization
qEmployers’ Organization
n Over half of employers in bargaining 

relationship are members
n Employ over half of employees

qOne collective agreement
n Binds non-members

qCross-over clauses
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Bargaining in Construction Industry

n Industrial, Commercial and Institutional Sector
q1978 Designations
n One Employer Bargaining Agency per trade
n One Employee Bargaining Agency per trade
qOne collective agreement per trade
n Provincial scope - local appendices
n Current Agreement – May 1, 2007 to April 30, 

2010
qProject Agreements
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Bargaining in Construction Industry

nResidential Sector
qBill 69 Process (section 150.1 of Act)
n Only for the GTA 
nMandatory three year agreements 
qExpire April 30, 2010

n Limited Strike/Lockout - May 1 to June 15
n Interest Arbitration
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Next Steps

nReview collective bargaining relationships
nReconnect with employees
nReview subcontracting relationships
nConnect with employer organizations
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Sherrard Kuzz LLP

n The information contained in this presentation is provided for general 
information purposes only and does not constitute legal or other
professional advice.  

n Reading this presentation does not create a lawyer-client relationship 
with Sherrard Kuzz LLP. 

n Readers are advised to seek specific legal advice from members of 
Sherrard Kuzz LLP (or alternate legal counsel) in relation to any 
decision or course of action contemplated.


